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Arising out of above mentioned OIO issued by AdditionalJoint'Deputy/Assistant Commissioner, Central Excise/ST
! GST, Rajkot / Jamnagar / Gandhidham:
q ardrerencit/afbavdy % ATA U O /Name & Address of the Appellant/Respondent :-

1. M/s Ravi Gopaldas Nimranl, Dhiraj Auto Sales, 14, Manl Chambers, 67/9-C, Nations! Highway,
Gandhidham.

2. M/s Meera Shipping Services, Grain Merchant Association Buikiing, Offics No. 85, Plot No. 297,

: Wand 12-8, Gandhidham.

‘3. Ms Agrawal Shipping & Logistics, Shop No. D70/71, Main Market Gandhidbam.
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:: ORDER-IN-APPEAL ::

Appeal No: V2/28,31,32/EA2/GDM/2021

The Deputy Commissioner, CGST, Gandhidham Urban Division,

Gandhidham has filed following appeals on behalf of the Commissioner, Central

GST & Central Excise, Gandhidham (hereinafter referred to as “Appellant

Department”) in pursuance of the direction and authorization issued under

Section 84 of the Finance Act, 1994 (hereinafter referred to as ‘Act’) against

Orders-in-Original mentioned in Column No. 5 of Table below (hereinafter
referred to as ‘impugned orders’) passed by the Deputy Commissioner, CGST,

Gandhidham Urban Division,

Gandhidham (hereinafter referred to as

‘adjudicating authority’) in the case of parties mentioned in Table below

(hereinafter referred to as ‘Respondents’) :

up together vide this common order.

2.

Sl. | Appeal No. | Name of Show Cause Order-in-' Service Tax
No. party ° | Notice No. and | Originat No. & involved
(M/s ) date Date (Amount in
Rs.)
N2 3. 4. 5. 6.
1. | V2/28/EA2 | Ravin SCN/720/TPD/ | 42-44/ST-TPD/ | 9,36,127/-
/GDM/2021 | Gopaldas 2020-21 AC/2020-21
Nimrani dated 9-12- dated
- 2020 : 18.3.2021
2. V2/31/EA2 | Meera SCN/318/TPD/ | 47-48/ST-TPD/ | 35,42,752/-
/GDM/2021 | Shipping 2020-21 AC/2020-21
Services dated 22-10- dated
2020 19.3.2021
3. | V2/32/EA2 | Agrawal SCN/437/TPD/ | 47-48/ST-TPD/ | 33,40,663/-
/GDM/2021 | Shipping & | 2020-21 AC/2020-21
- | Logistics dated 22-10- dated
2020 19.3.2021
1.1 Since issue involved in above appeals is common, all appeals are taken -

The facts of the case, in brief, are that the Respondents were engaged

in providing services. On scrutiny of information received from the Income Tax
Department, it was found that the Respondents had earned income for

providing services during the F.Y. 201441_5. However, the Respondents were not

found registered with Service Tax Department. To ascertain whether the
services provided by the Respondents were liable to service tax or not, the
Respondents were asked to furnish relevant information / documents. Since, no
' received from Réspondents,' service tax was deterrhined on the
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Appeal No: V2/28,31,32/EA2/GDMR2021

basis of information received from the Income Tax Department.

2.1  The Show Cause Notices as mentioned in Column No. 4 of Table above
were issued to the Respondents for demand and recovery of service tax
mentioned in Column No. 5 of table.above'.under proviso to Section 73(1) of the
Act, along with interest under Section 75. It was also proposed for imposition of
penalty under Sections 77 and 78 of the Act.

2.2 The above Show Cause Notices were adjudicated by the adjudicating .

authority vide the impugned orders who dropped the demand. The Adjudicating
authority, after scrutiny of Form 26AS, Bank Statements and declarations of GTA
in cases where transport vehicles were provided on hire- basis to other GTA,
came to conclusion that the Respondents had rightly availed the benefit of
Notification No. 25/2012-ST dated 20.6.2012 and Notification No. 30/2012-ST
dated 20.6.2012. S

3. The impugned orders were reviewéd by the Appellant Department and
appeals have been filed on the grounds that, |
(i) The impugned orders passed by the adjudicating authority are not
correct, legal and proper.

(iiy  The adjudicating authority simply drawn conclusion that benefit of
Exemption Notification No. 25/2012-ST dated 20.6.2012 and Notification
No. 30/2012-ST dated 20.6.2012 were available to parties without giving
any finding and without specifitally-mentioning who were GTA and who

had provided only vehicle on hire to GTA and whether the service

recipients were falling under specific person mentioned under Rule
2(d)(1){B) of the Service Tax RLiles, 1994 and under the persons
mentioned at para 1A(ii) of Notification No. 30/2012-ST dated 20.6.2012
" or otherwise.

(iii) The impugned order is not specific and non speaking order and
therefore the same is not legal and proper and relied upon judgement of
the Hon’ble Supreme Court passed in the case of M/s Tata Engineering &
Locomotive Co. Ltd - 2006 (203) ELT 360 (5.C.).

4, Respondent No. 3 filed Cross Objection vide letter dated 27.4.2022, inter

>
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Appeal No: V2/28,31,32/EA2/GDIM/2021

(i) They were engaged in providing transportation of goods by road
service and also brovided trucks on hire basis to GTA. As per
Notification No. 30/2012-ST dated 20.6.2012, service tax is payable on
reverse charge basis. The adjudicating authority has duly verified list
of recipient of service and then only passed the order. Only because it
is not written in OIO, it does not mean that the adjudicating authority
has not verified the details of recipient. _

(ii)  That SCN based only on ITRIForm_26AS without specifying the nature

' of service is not valid. The TDS under the Income Tax Act, 1961 is
applicable on specified tran‘sattions above the specified limit. The
applicability of TDS does not made such transactions as service undér
the Finance Act, 1994. | ' -

(iil) That larger period of limitation cannot be invoked in SCN. When the
information in Form 26AS wés available with the Government from day
one, the allegation of suppreSs_ion:_ of facts cannot be made against
them. Therefore, SCN issued to them on 22.10.2020 for the period
from 2014-15 under Section 73(1) of the Act is barred by limitation.

5. Personal Hearing in the matter was scheduled in virtual mode through
video conferencing on 24.3.2022, 5.4,2022 and 27.4.2022 and communicated to

the Respondents by letters sent through Registered Post. Shri Abhishek Doshi, -

Chartered Accountant, appeared on behalf of Respondent No. 3 on 27.4.2022.
He reiterated the submission made in Cross Objection to appeal.

6. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum, written as well as oral submission made by Respondent
No. 3. The issue to be decided in the present appeals is whether the
adjudicating authority has correctly dropped the proceedings initiated against
the Respondents or not. I '

7. On perusal of the records, | find that proceedings were initiated against
the Respondents on the basis of information received from the Income Tax
Department, which indicated that the Respondents had earned income for
providing services during the F.Y. 2014-15 but were'not registered with Service

Tax Department. The adjudicating authority verified Form 26AS, Bank

Statements and declarations of GTA in cases where transport vehicles were
sfawidgd. on hire basis to other GTA and held that the Respondents had rightly
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Appeal No: V2/28,31,32/EAZ/GDW2021

availed the benefit exemption Notification No. 25/2012-ST dated 20.6.2012 and
Notification No. 30/2012-ST dated 20.6.2012 and dropped the demand raised in
the SCNs, '

7.1 The Appéllant Department has contended that the impugned orders are
not specific and non-speaking order inasmuch as the adjudicating authority
simply drawn conclusion that benefit of Exemption Notification No. 25/2012-ST
dated 20.6.2012 and Notification No. 30/2012-ST 'dated 20.6.2012 were available
to parties without giving any finding and without specifically mentioning who
were GTA and who had provided only vehicles _'on hire to GTA and whether the
service recipients were falling' under specific person mentioned under Rule
2{d)(1){B) of the Service Tax Rules, 1994 and under the persons mentioned at
para 1A(ii) of Notification No. 30/2012-ST dated 20.6.2012 or otherwise.

8. It is observed that the adjudicating authority had verified Form 26AS,
Bank Statements and declarations of GTA in cases where transport vehicles were
provided on hire basis to other GTA and came to conctusion that the
Respondents had rightly availed the .:_b'eneﬁt of Exemption Notification No.
25/2012-ST dated 20.6.2012 and Notification No. 30/2012-ST dated 20.6.2012

and consequently, the Respondents were not liable to pay service tax. The:

Appellant Department has not brought on record any evidences indicating that
the Respondents were not eligible for the benefit of said ﬁotiﬁcations. Though
the adjudicating authority has not specifically mentioned about Respondents
who had provided only vehicles on hire to GTA and whether the service
recipients were falling under specif_ied- person mentioned at para 1A(ii) of
Notification No. 30/2012-ST dated 20.6.2012 or otherwise, however, this cannot
be a ground to nullify entire prdc_:eedings considering the fact that the
adjudicating authority had altowed the benefit of said exemption notifications
only after verification of documents submitted by the Respondents, which is not
disputed by the Appellant Department.

8.1 I also take note of the Instruction dated 26.10.2021 issued by the Board,
wherein it has been directed to the field formation to issue Show Cause Notice
only after proper verification of facts. The adjudicating authorities were also

advised to pass a judicious order after proper appreciation of facts and
submission of the notice. The relevant portion of the said Instruction is
repraduced as under:
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Appeal No: V2/28,31,32/EA2/GDMW/2021

“Representations have been received from various trade bodies and
associations regarding instances of indiscriminate issuance of demand notices

by the field formations on the basis of ITR-TDS data received from Income
Tax Department.

2. In this regard, the undersi_ghed'is.diredted to inform that CBIC vide
instructions dated 01.04.2021 and 23.04.2021 issued vide F. No. 137/47/2020-
ST, has directed the field formations that while analysing ITR-TDS data
received from Income Tax, a reconciliation statement has to be sought from the
taxj:ayer for Ithe,diﬁ'erence and whether the service income earned by them for
the corresponding period is attributable to any of the negative- list services
specified in Section 66D of the Fiﬁanc’e Act, 1994 or exempt from payment of
Service Tax, due to any reason. IT was further reiterated that demand nofices
may not be issued indiscriminately based on the difference between the ITR-
TDS taxable value and the taxable value in Service Tax Retums.

3. Itis once again reiterated that instructions of the Board to issue show -
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner :'(s) may- devise a suitable mechanism to
monitor and prevent issue of indiéc_;rimina!e show cause notices. Neediess to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pa.és a judicious order after proper
appreciation of facts and submission of the notice,”

8.2 | find that the impugned orders pa_ssed by the adjudicating authority is in
consonance With the Instruction dated 26.10.2021 supra issued by the Board.
After examining the contentions raised by the Appellant'Department vis-a-vis
facts emerging from records, 1 am of the . considered opinion that impugned
orders do not require any interference.

9. Apart from above, it is observed that demand in these cases pertain to
F.Y. 2014-15 ‘and last date for issuance of Show Cause Notices by invoking
extended period of limitation under proviso to Section 73(1) of the Act was
25.4.2020. However, the Show Cause Notices were issued to the Respondents in
the months of October/ December, 2020, which is beyond limitation prescribed
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Appeal No: V2/28,31,32/EA2/GDM/2021 cint

sustainable on {imitation as well.

10. In view of above, | uphold the impugned orders and reject the appeals
filed by the Appellant Department.

1. fieed T Ed el 1 FAveRy STRiea i 3 fepan e 81
11.  The appeals filed by the Appellant stand disposed off in above terms.
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